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Week  10:  The  CBC 


A.  Introduction 


"Juneau  ideal  for  CBC",  The  Financial  Post,  April  17,  1982  X  -  1 

"The  big  shakers  at  the  corp".  Globe  and  Mail,  May  22,  1982  X  -  2 

"Home-made  product  is  tops".  Globe  and  Mail,  May  22,  1982  X  -  4 

"CBC  endangered  by  timidity  of  regulators". 

Globe  and  Mail,  July  6,  1981  X  -  5 

Canadian  Broadcasting  Corporation  (Re  CBC  -  2) ,  Decision 

CRTC  81-353,  May  27,  1981  X  -  7 

Anne  Beime,  "Blinkers  for  an  eye  in  the  sky",  Macleans , 

June  8,  1981  T  X  -  9 


E.S.  Hallman  with  H.  Hindley,  Broadcasting  in  Canada,  Case 
Studies  on  Broadcasting  Systems,  Rout  ledge  and  Kegan 
Paul  Ltd.  in  association  with  the  International 
Institute  of  Communications,  London,  1977,  ch.  7, 

"Broadcasting  Organizations",  pp.  45-51  X  -  10 

B.  Political  and  Regulatory  Issues 

CRTC  Canadian  Broadcasting  and  Telecommunications:  Past 
Experience,  Future  Options,  1980,  pp.  88-90, 

"The  CBC"  X  -  16 

Robert  Babe,  Canadian  Television  Broadcasting  Structure, 

Performance  and  Regulation,  Economic  Council  of  Canada, 

1979,  chs.  5  and  10  X  -  18 

Renewal  of  the  Canadian  Broadcasting  Corporation^  Television 

and  Radio  Network  Licences,  Decision  CRTC  79-320, 

April  30,  1979  X  -  34 

CRTC  Report ,  Committee  of  Inquiry  into  the  National  Broadcasting 

Service,  March  1977,  ch.  V  X  -  39 

Liebowitz,  S.J.,  An  Examination  of  the  Relative  Efficiency 
of  Public  and  Private  Television  Broadcasting  in 
Canada.  Law  and  Economics  Programme,  Faculty  of  Law, 

University  of  Toronto,  December  1981,  pp.  1-4,  pp.  51-54 


X  -  48 


Note  -  Students  should  refer  to: 


(1)  Douglas  Hartle’s  discussion  of  the  appropriate  role  and  funding 
of  the  CBC  (see  Week  6,  time  3) 

(2)  The  study  for  the  Institute  for  Research  on  Public  Policy 
entitled  Canadian  Broadcasting:  Market  Structure  and  Economic 
Performance  (Week  3,  item  2),  summary  of  ch.  11  for  a  discussion 
of  the  role  of  the  CBC  in  achieving  balance  and  diversity  in 
programming. 


Introductory  Note 


As  may  be  seen  in  the  newspaper  articles  that  follow,  the  task  confronting 
Pierre  Juneau  at  the  CBC  is  a  demanding  one:  CRTC-CBC  relations  are  at  the 
moment  brittle,  to  put  it  mildly.  There  are,  of  course,  major  theoretical 
and  practical  problems  involved  in  setting  up  an  independent  regulatory 
agency  to  review  the  activities  of  an  independent  crown  corporation.  Recall 
the  historical  role  of  the  CBC  as  regulator.  Recall,  as  well,  the  limited 
arsenal  of  regulatory  techniques  available  to  the  CRTC. 

In  assessing  the  materials  in  this  chapter,  consider  the  following 
issues : 

(i)  how  can  the  CBC  do  a  better  job  of  discharging  its  mandate? 

What  actions  should  be  taken  to  deal  with  the  economic 
inefficiency  discussed  in  Liebowitz? 

(ii)  how  can  the  CRTC  do  a  better  job  of  regulating  in  this  area? 

(iii)  how  can  the  objectives  of  the  regulator  and  the  broadcaster 
be  reconciled  to  maximum  public  advantage? 


WEEK  11 :  FM  Radio  in  Canada  -  An  Experiment  in  Comprehensive 
Regulation 


A.  An  Introduction  to  FM  Regulation 

CRTC,  Canadian  Broadcasting  and  Telecommunications:  Past  Experience, 

Future  Options,  1980,  "FM  Policy",  pp.  9-12  XI  -  1 

Douglas  Barrett,  "FM  Radio  and  the  Regulatory  Process  or  Ladies  and 

Gentlemen,  Place  Your  Wagers",  September  1974  XI  -  4 

CRTC } FM  Radio  in  Canada  -  A  Policy  to  Ensure  a  Varied  and 

Comprehensive  Service , (CRTC  Announcement,  January  20,  1975) 

pp.  1-32  XI  -  13 

FM  Radio  in  Canada  -  Final  Policy  and  Regulations  (1975),  1  C.R.T. 

430  (CRTC  Announcement,  July  4,  1975)  XI  -  42 


Policy  Regarding  the  Carriage  on  Cable  Television  of  FM 

Signals  (1976),  2  C.R.T.  641  (CRTC  Announcement,  July  19,  1976)  XI  -  44 


CRTC  Public  Announcement,  Ottawa,  20  April  1979,  Implementation 
of  the  FM  Policy 


Radio  CHUC  Limited,  Decision  CRTC  81-695,  24  September  1981 
CFMX  Communications  Limited,  Decision  CRTC  82-573,  29  June  1982 

B .  The  Application  for  An  FM  Licence 

Appendix; Administrative  Advocacy,  Department  of  Continuing 

Education,  L.S.U.C.,  October  13,  1979  "Part  B  -  Materials 
Prepared  for  Mock  CRTC  Hearing",  including  mock  application 
for  renewal  of  CXYZ  -  FM  and  mock  intervention  from 
Associated  Broadcasting  Limited 

C .  Developments  in  the  United  States 

Federal  Communications  Commission  et  al.  v.  WNCN  Listeners 
Guild,  101  S.  Ct.  1266  (1981) 

Outline  to  ^eek  11 

The  Materials  for  Week  11  are  organized  in  the  following  manner: 
Part  A: 


XI  -  46 
XI  -  49 
XI  -  51 


XI  -  52 


XI  -  75 


-  a  brief  overview  of  CRTC  policy  as  regards  FM  Radio  (CRTC  Report ,  item  1)  ; 

-  a  description  of  the  relevant  interests  which  the  CRTC  must  consider  in 

formulating  FM  radio  policy  (Barrett ,  item  2); 


-  a  catalogue  of  the  successive  CRTC  policy  announcements  regarding  FM 

radio,  beginning  with  the  1975  CRTC  Report  entitled  FM  Radio  in  Canada 


(item  5)  and  ending  with  the  1979  CRTC  Public  Announcement  "Implementation 
of  the  FM  Policy"  (item  6); 

-  an  illustration  of  the  depths  of  the  Commission's  commitment  to  diversity 

and  the  lengths  to  which  it  is  willing  to  go  to  preserve  a  desired 
format  (Radio  CHLIC  Limited,  item  7  and  CFMX,  item  8). 

Part  B: 

-  a  copy  of  a  mock  application  for  an  FM  licence  including  the  promise 

of  Performance  as  well  as  a  mock  intervention  to  this  application. 

Part  C : 

-  the  latest  word  from  the  United  States,  F.C.C.  v.  WNCN  Listeners  Guild 

(item  9),  in  which  an  FCC  policy  statement  that  the  public  interest 
is  best  served  by  promoting  diversity  in  entertainment  formats  through 
market  forces  and  competition  among  broadcasters  was  held  by  the 
American  Supreme  Court  to  be  consistent  with  the  Communications  Act. 


Introductory  Note 


As  the  title  to  this  chapter  suggests,  the  most  ambitious  area  of 
Canadian  braodcasting  regulation  is  concerned  with  FM  radio.  Should  a 
regulator  attempt  this  type  of  detailed  regulation?  Can  diversity  be  attained 
through  regulation?  Consider  the  following  from  a  comment  on  the  work  of 
the  Economic  Council  of  Canada's  Regulation  Reference. 

Nor  do  we  Canadians  have  much  sense  of  outrage  at 
regulation  gone  wild.  You  may  recall  that  recently 
in  Toronto  the  Transit  Commission  set  up  a  regulatory 
body  to  regulate  boskers  in  subway  stations.  Serious 
consideration  was  given  to  the  appropriate  criteria  to 
be  applied  in  this  new  licensing  activity:  should 
there  be  concern  as  to  the  quality  of  music  provided  and 
if  so,  on  what  basis?  How  could  a  balance  be  provided 
between  oral  and  instrumental  renditions?  How  were 
the  most  attractive  turfs  to  be  assigned?  The  way 
it's  going  I  expect  the  TTC  to  establish  a  Boskers 
Appeal  Board  which  will  be  subject,  no  doubt,  to 
the  procedural  rigours  of  the  Statutory  Powers 
Procedure  Act  enforced  in  the  Divisional  Court  by  way 
of  the  Judicial  Review  Procedure  Act.  Before  you 
dismiss  this  last  development  as  totally  unrealistic 
flight  of  my  imagination  I  invite  you  to  consider  the 
FM  Regulations  currently  enforced  by  the  CRTC.  These 
contained  detailed  provisions  as  to  the  precise  nature 
of  the  music  each  station  can  play.  As  a  demonstration 
of  a  current  type  of  issue  facing  the  Commission  it  was 
argued  at  a  recent  hearing  that  one  station  could  not 
start  broadcasting  disco  music  because  this  provided 
unfair  competition.  The  lengthy  hearing  turned  on 


whether  "disco"  fell  under  subcategory  65  as  being 
"rock  and  roll,  rhythm-and-blues,  rock,  country-rock, 
folk-rock,  jazz-rock  and  pop-rock  where  the  music  is 
characterized  by  a  strong  beat,  the  use  of  blues  forms, 
and  the  presence  of  rock  instruments  such  as  electric 
guitar,  electric  bass,  electric  organ  or  electric 
piano"  or  whether  ,  in  view  of  its  unique  characteristics, 
disco  should  fall  under  subcategory  61  which  includes  all 
the  music  not  falling  under  the  other  subcategories  and 
falling  under  the  term  "General  Popular". 

At  no  time  at  this  hearing  or  in  the  discussion  which 
followed  which  involved  the  Commission,  along  with 
expensive  lawyers  who  brought  in  expert  musicologists 
to  testify  as  to  the  origins  and  true  nature  of  disco, 
was  any  consideration  given  as  to  the  cost  of  all  this 
regulation  and  the  absurdity  of  seeking  to  establish 
variety  by  government  fiat. 

Consider  also  whether  the  concerns  that  led  the  FCC  to  issue  the 
policy  that  was  affirmed  by  the  U.S.  Supreme  Court  in  FCC  v.  WNCN  are 
at  all  relevant  to  the  criticisms  of  the  FM  policy  that  are  contained 
in  the  excerpt  from  Canadian  Broadcasting  and  Telecommunications:  Past 
Experience,  Future  Options  (item  1) 


XI  -  86 


not  irrational.’' 36  197  U.S.App.D.C.,  at  334, 
610  F.2d,  at  853.  Even  more  telling  is  the 
staff  study  relied  on  by  the  Commission  to 
show  that  there  is  broad  format  diversity  in 
major  radio  markets,  for  the  study  used  a 
format  classification  based  on  industry 
practice.37  As  the  Court  of  Appeals  noted, 
it  is  somewhat  ironic  that  the  Commission 
had  no  trouble  “endorsing  the  validity  of  a 
study  largely  premised  on  classifications  it 
claims  are  impossible  to  make.”  Ibid.3*  To 
be  sure,  courts  do  not  sit  to  second-guess 
the  assessments  of  specialized  agencies  like 
the  Commission.  But  where,  as  here,  the 
agency’s  position  rests  on  speculations  that 
are  refuted  by  the  agency’s  own  adminis¬ 
trative  record,  I  am  not  persuaded  that 
deference  is  due.39 


IV 

The  Commission’s  Policy  Statement  is  de¬ 
fective  because  it  lacks  a  “safety  valve” 
procedure  that  would  allow  the  necessary 
flexibility  in  the  application  of  the  Commis¬ 
sion’s  general  policy  on  format  changes  to 
particular  cases.  In  my  judgment,  the 
Court  of  Appeals’  format  doctrine  was  a 
permissible  attempt  by  that  court  to  pro¬ 
vide  the  Commission  with  some  guidance 
regarding  the  types  of  situations  in  which  a 
re-examination  of  general  policy  might  be 
necessary.  Even  if  one  were  to  conclude 
that  the  Court  of  Appeals  described  these 
situations  too  specifically,  a  view  I  do  not 
share,  I  still  think  that  the  Court  of  Appeals 
correctly  held  that  the  Commission’s  Policy 
Statement  must  be  vacated. 

I  respectfully  dissent 


WEEK  12:  Competitive  Procedures  for  Renewals  and  Transfers  of 
Broadcasting  Licences 


Andrew  Roman  "Competition  for  Cable  Licences",  In  Search,  Vol.  VII, 

no.  3,  Summer  1980,  p.  12  XII  -  1 

Re  Association  for  Public  Broadcasting  in  British  Columbia  and 

Canadian  Radio-Television  and  Telecommunications  Commission 

et  al.  (1980),  115  D.L.R.  (3d)  73  (F.C.A.)  XII  -  5 

Geoffrey  Stevens,  "Three  Options",  Globe  and  Mai 1 ,  January  7,  1981  XII  -  12 

Geoffrey  Stevens,  "On  its  merry  way",  Globe  and  Mail 
January  8,  1981 

Robert  Babe  and  Philip  Slayton,  Competitive  Procedures  for 

Broadcasting  -  Renewal  and  Transfers,  Final  Report,  Study 
Prepared  for  the  Department  of  Communications,  September 
1980;  chs .  IV,  V 

CRTC,  Public  Announcement,  Ottawa,  July  25,  1978,  "Proposed 
CRTC  Procedures  and  Practices  Relating  to  Broadcasting 
Matters",  pp.  33-47  (procedures  on  renewal  and  transfer) 

C.  Johnston,  "New  Developments  in  Broadcasting  Practice  and 

Procedure",  in  Grant  (ed.),  New  Developments  in  Canadian 
Communications  Law  and  Policy,  L.S.U.C.,  1980,  pp.  101-111 

Douglas  Webbink,  "Frequency  Spectrum  Deregulation  Alternatives", 

F.C.C.,  October  1980.  Appendix  A,  Questions  to  Ask  Concerning 
Any  Spectrum  Deregulatory  Change  XII  -  73 

Hoskins  and  McFadyen,  "Market  Structure  and  Television  Programming 
Performance  in  Canada  and  the  UK:  A  Comparative  Study", 

Canadian  Public  Policy,  Vol.  VIII,  No.  3  (Summer  1982), 

p.  347  XII  -  76 


XII  -  13 


XII  -  14 


XII  -  50 


XII  -  64 


The  materials  for  Week  12  divide  into  four  sections: 

-  first,  the  Federal  Court  of  Appeal  decision  on  the  necessity  of 
competitive  procedures  for  the  renewal  of  licences 

-  second,  the  report  by  Babe  £  Slayton  (item  5)  on  competitive 
procedures  for  renewal  and  transfers  of  licences,  as  well  as 
Geoffrey  Stevens'  comments  (items  3  8  4)  on  the  topic 

-  third,  the  CRTC  proposed  procedures  on  renewal  and  transfers  (item  6) 
and  Chris  Johnston's  comments  on  these  potential  changes  in 
broadcasting  procedure  (item  7) ;  and 

-  fourth,  the  article  by  Hoskins  and  McFadyen  which  questions  whether 
any  attempt  at  "conduct  regulation"  can  ever  be  successful. 


Introductory  Note 


A  consideration  of  the  CRTC's  position  on  competitive  procedures  for 
renewals  and  transfers  of  broadcasting  licences  tell  us  a  great  deal  about 
how  that  body  approaches  the  whole  question  of  regulation.  Recall  the 
discussion  on  the  disclosure  of  "confidential  information"  (Week  IV) ,  the 
historical  role  of  private  broadcasting  (Week  I) ,  and  the  economic  circum¬ 
stances  of  the  broadcasting  system  (Week  III).  Recall  as  well  the  decision 
in  CFMX  Communications  Limited  (Week  XI),  in  which  the  commission's  commitment 
to  diversity  in  FM  Radio  led  to  the  denial  of  competing  applications. 

If  there  were  to  be  competitive  hearings,  would  anyone  show  up?  An 
American  commentator  once  described  their  competitive  process  as  being 
similar  to  an  all-in  wrestling  match  in  which  the  crowd  expects  many 
grunts  and  groans  but  knows  all  along  that  the  outcome  is  never  in  doubt! 


Week  13:-  The  Challenge  of  Technology:  Direct  Broadcast  Satellites 


Martin,  James,  Future  Developments  in  Telecommunications 

(2nd  ed.),  Englewood  Cliffs,  N.J.,  1977,  pp .  211-216,  p.  225, 

pp.  235-236  XIII  -  1 

Gary  Hodder,  "More  TV  choices  from  Outer  space",  Atlantic  Insight, 

June  1982  XIII  -  6 

Frank  Spiller,  Regulatory  Implications  of  a  Direct  Broadcast  System 
(A  study  prepared  for  the  Department  of  Communications) ,  Ottawa 
March  1982,  pp.  82-95  XIII  -  8 

Proposed  Resource  Development  Installation  Licence  Order,  CRTC 

Public  Notice,  28  August  1981  XIII  -  21 

Resource  Development  Installation  Licence  Order,  CRTC  Public  Notice 

1981-79,  October  19,  1982  XIII  -  22 

Fred  Blazer,  Satellite  Broadcast  Regulation  in  Canada,  A  paper  prepared 

for  Communications  Law  I,  January  1982  XIII  -  23 

"Traffic  congestion  problem  in  space".  Globe  and  Mail,  March  26,  1980  XIII  -  52 

"Shortage  of  space  likely  on  satellites  until  1982",  Globe  and  Mail, 

March  26,  1980  XIII  -  55 

"Globe's  new  national  edition  printed  via  satellite".  Globe  and  Mail, 

October  23,  1980  XIII  -  56 

"Broadcasters  see  threat  in  satellite  TV  plan"  Globe  and  Mail, 

March  26,  1980  XIII  -  57 

"No  appeal  plans  in  B.C.  dish  case",  Globe  and  Mail,  October  23,  1981  XIII  -  58 

"Cable  firm  acquitted  by  judge"  Globe  and  Mail,  October  30,  1981  XIII  -  59 

"Federal  Government  planning  to  ease  satellite  earth  station 

ownership  rules".  Globe  and  Mail,  October  30,  1981  XIII  -  59 

"Open  skies  telecommunication  policy  considered  unwise  choice 

for  Canada",  Globe  and  Mail,  December  21,  1981  XIII  -  61 

"Ottawa  encourages  earth  station  use",  Globe  and  Mail,  January  5,  1982  XIII  -  62 

"B.C.  open  skies  satellite  policy  seen  as  'totally  unacceptable'", 

Globe  and  Mail,  January  6,  1982  XIII  -  63 

"Cancom  expects  to  send  TV  signals  to  remote  areas  within  three  months", 

Globe  and  Mail,  May  5,  1981  XIII  -  65 


XIII  -  66 


"1,100  applications  received  to  distribute  Cancom  service". 

Globe  and  Mail,  October  31,  1981 

"Cancom' s  Hougen  expects  to  break  even  by  year-end".  Globe  and 

Mail ,  January  20,  1982  XIII  -  67 


Note  -  Students  should  refer  to 

(1)  "Rogers  warns  of  action  against  dish  antennas".  Globe  and  Mail, 

July  2,  1982,  included  in  the  Introduction  to  the  course  materials. 

(2)  The  article  by  P.G.  Bowers  on  Direct  Broadcast  Satellites,  included 
in  week  5. 


Introductory  Note 

"One  of  the  reasons  I  never  attempted  to  patent  the  idea--apart 
from  sheer  laziness--was  that  I  did  not  expect  comsats  to  be 
realized  in  my  lifetime." 


Arthur  C.  Clarke,  British  science  writer 
who  in  1945  first  recognized  the  potential 
of  Direct  Broadcast  Satellites. 


Direct  Broadcast  Satellites  have  been  realized  -  and  with  a  vengence. 
They  no  longer  belong  to  the  realm  of  Buck  Rogers,  but  rather  represent  one 
of  the  most  tangible  manifestations  of  the  convergence  of  computer, 
communications  and  broadcasting  technologies.  They  also  represent  a 
potentially  explosive  challenge  to  the  scheme  of  Broadcasting  regulation 
that  has  evolved  in  Canada.  The  rationale  for  regulation  that  is  based  on 
the  scarcity  of  the  spectrum  disappears  at  the  same  time  as  the  capability 
of  enforcing  regulations  dissolves  into  nothingness. 

Students  should  consider  what  the  response  of  regulators  and  legislators 
to  Direct  Broadcast  Satellites  ought  to  be.  In  attempting  to  answer  this 
question,  and  in  reading  the  materials  for  this  week,  consider  as  well: 

-  Given  that  satellite  footprints  do  not  respect  national 
boundaries,  what  happens  to  Canadian  Content  regulation? 

Does  DBS  spell  the  end  of  attempts  to  foster  a  domestic 
program  production  industry? 

-  How  will  the  structure  of  the  industry  evolve  to  take  account 
of  the  possibility  of  a  network  competing  with  its  licenced 
affiliate? 

-  Does  DBS  represent  the  ultimate  victory  of  individual  choice 
over  Government  regulation? 


